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VIA U.S. MAIL and E-MAIL

Seana Gause, Program & Project Analyst
Sonoma County Transportation Authority
490 Mendocino Avenue, Suite 206

Santa Rosa, CA 95401

Re:  Comments on Draft Environmental Impact Report for the 2009 Comprehensive
Transportation Plan Update

Dear Ms Gause:

This comment letter is submitted on behalf of the Lytton Rancheria of Caliornia
(hereinafter, “Lytton Tribe™), a federally recognized Indian tribe and sovereign government. The
Lytton Tribe submits the following comments on the Draft Environmental Impact Report (DEIR)
for the 2009 Comprehensive Transportation Plan Update. We request that these comments, as
well as any subsequent comments submitted by the Lytton Tribe, be included in the record for

approval of the Project.

NOTICE AND INVOLVEMENT

The Lytton Tribe formally requests, pursuant to Public Resources Code §21092.2, to be
notified and involved in the entire environmental review process under CEQA during the CTP
Projects contemplated under this Plan. This includes adding the Tribe to the distribution list(s) E-1
for public notices and public circulation of all documents pertaining to those Projects. The Tribe
further requests to be directly notified of all public hearings and scheduled approvals concerning
those Projects. Finally, the Tribe would request that a copy of these comments be provided to
any project sponsors of any CTP Projects.
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THE LEAD AGENCY MUST INCLUDE INVOLVEMENT OF AND CONSULTATION
WITH THE TRIBE IN ITS REVIEW PROCESS

It has been the intent of the Federal Government' and the State of California® that Indian
tribes be consulted with regard to issues which impact cultural and spiritual resources, as well as
other governmental concerns. The responsibility to consult with Indian tribes stems from the

“unique government-to=government relationship-between-the United-States and Indian trit
This arises when tribal interests are affected by the actions of governmental agencies and
departments such as approval of Specific Plans and EIRs. In this case, it is undisputed that
portions of the project lie within Lytton Tribe’s traditional territory and the Tribe appreciates the
Sonoma County Transportation Authority’s willingness to consult with the Tribe on this Plan, as
well as to keep the Tribe informed of the progress of this Plan.

LYTTONTRIBAL CULTURAL AFFILIATION TO THE PROJECT AREA AND
PROJECT IMPACTS TO CULTURAL RESOURCES

The Lytton Band is not opposed to this project. The Tribe’s primary concerns stem fron
the project’s likely impacts on Native American cultural resources. The Lytton Band has a lega
and cultural interest in the proper protection of sacred places and all Pomo cultural resources.
The Tribe is concemed about both the protection of unique and irreplaceable cultural resources,
such as Pomo village sites and archaeological items which would be displaced by development
and with the proper and lawful treatment of cultural items, Native American human remains anc
sacred items likely to be discovered in the course of development and improvements within the

Plan Area.

The Pomo people, and the Lytton Rancheria in particular, traditionally occupied the
geographical area known today as the County of Sonoma for thousands of years, including the
area of Alexander Valley and within the Town of Windsor. This is verified through stories and
songs of the Pomo people that are cultural evidence of the Tribe’s cultural affiliation with these
lands. Occupation is also evidenced through the location of the Tribe’s prior reservation,
anthropological studies, archaeological studies, and histories of the area. In addition, Tribal ties
to these territories have been maintained to the present day through cultural and governmental

acsons.

While the Programmatic DEIR did not have any cult ral resources surveys performed as
a direct result of the analysis of potential impacts of the Plan on ¢ ltural resources, the DEIR
does note that there are over 3600 cultural reso rces within the County. This indicates a rich
history of cultural resources within the County of Sonoma and the Tribe believes that it is crucial

! See Executive Memorandum of April 29, 1994 on Government-to-Government Relations with Native American
Tribal Govemments and Executive Order of November 6, 2000 on Consultation and Coordination with Indian Tribal

Govermunents.

2 See California Public Resource Code §5097.9 et seq. and Cal. Govt. Code §§ 65351, 65352, 65352.3 and 65352.4.
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that the environmental documents for each specific project (CTP Project) include an analysis of
potential impacts to cultural resources. Given that Native American cultural resources may be
affected by the CTP Projects, the project sponsors should include adequate consultation with the
Tribe in assessing the potential impacts and developing adequate mitigation for such impacts.
Thus far in the DEIR, this aspect of consultation is lacking as evidenced by the proposed
mitigation measures.

~~ =~ "Finally; the Tribe believes-that-if human-remains are discovered, State law would apply
and the mitigation measures for the Project must account for this. According to the California
Public Resources Code, § 5097.98, if Native American human remains are discovered, the
Native American Heritage commission must name a “most likely descendant,” who shall be
consulted as to the appropriate disposition of the remains.

DRAFT EIR AND MITIGATION MEASURES

Environmental Impact Reports must provide adequate protection for significant
archaeological and cultural sites and adequately follow the provisions of CEQA and its
Guidelines, including Calif. Pub. Res. Code § 21083.2(b) (avoidance as preferred method of
preservation of archaeological resources), CEQA Guidelines § 15126.4(b)(3) (agencies should
avoid effects on historical resources of archaeological nature), and CEQA Guidelines § 15020
(lead agency responsible for adequacy of environmental documents).

The Tribe requests the following revisions be made to the proposed mitigation measures

(for ease of reading and to reduce space, portions of the measures which are not impacted by the revisions

will be left out and noted with elisions):

MM 4.5-2a During the environmental review process for proposed CTP projects,
project sponsors, in consultation with the appropriate affiliated tribe(s),
shall determine if there is a potential for a significant impact to cultural
resources to occur.

MM 4.5-2b If a potentially significant cultural resource is encountered during
subsurface earthwork activities for the project, all construction activities
within a 100-foot radius of the find shall cease until a qualified
archaeologist, in consultation with the appropriate affiliated tribe(s).
determines whether the resource is significant. The project sponsor shall
include a standard inadvertent discovery clause, including a requirement
for consultation with the appropriate affiliated tribe(s), in every
construction con#ract to inform contractors of this requirement. . . .

MM 4.5-2¢ The project sponsor shall implement the appropriate mitigation measures
presented by a qualified archaeologist, and developed in consultation with
the appropriate affiliated tribe(s), for an unanticipated discoveries of
significant resources, based upon applicable state and federal regulations. .

E-4

E-6
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The Lytton Tribe looks forward to working together with the Sonoma County
Transportation Authority and other interested agencies in protecting any invaluable Pomo cultural
resources found in the Project area. Should yon have any questions, please do not hesitate to
contact me.

Very truly yours,

TOMARAS & OGAS, LLP

Brenda L. Tomaras
Attorneys for the Lytton Rancheria of California
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Response E-1:

Response E-2:

Response E-3:

Response E-4:

Response E-5:

Response E-6:

Brenda L. Tomaras, Lytton Rancheria of California

The Lytton Tribe will continue to be notified of SCTA actions associated
with the consideration and implementation of the CTP.

Comment noted. SCTA has considered this comment letter as well as
comments received from the Lytton Tribe on the Notice of Preparation
(see Draft EIR Appendix A). If it is determined that there is a potential to
impact cultural resources, certain projects will be required be required to
notify and inform the Lytton Tribe during the environmental review
process.

Comment noted. SCTA has considered this comment letter as well as
comments received from the Lytton Tribe on the Notice of Preparation
(see Draft EIR Appendix A) in the preparation of this EIR. If it is determined
that there is a potential to impact cultural resources, certain specific
projects will be required be required to consult with the Lytton Tribe.

The commenter is referred to Draft EIR page 4.5-16, mitigation measure
MM 4.5-2d.

Comment noted. The Draft EIR provides an analysis of potential
archaeological and cultural resource impacts and identifies mitigation
measures to be applied to subsequent projects under the CTP to protect
such resources (see Draft EIR pages 4.5-13 through -16).

The commenter requests revisions to be made to the Draft EIR mitigation
measures.

Draft EIR page 4.5-15, the following text change is made:

“MM 4.5-2a During the environmental review process for
proposed CTP projects, project sponsors, in
consultation _with the appropriate culturally
affiliated tribe(s), shall determine if there is a
potential for a significant impact to cultural
resources to occur.*

“MM 4.5-2b If a potentially significant cultural resource is
encountered during subsurface earthwork activities
for the project, all construction activities within a
100-foot radius of the find shall cease until a
qualified archaeologist, in consultation with the
appropriate culturally affiiated tribe(s), determines
whether the resource is significant. The project
sponsor shall include a standard inadvertent
discovery clause, including a requirement for
consultation with the appropriate culturally
affiiated tribe(s), in every construction contract to
inform contractors of this requirement.”

2009 Comprehensive Transportation Plan Sonoma Comprehensive Transportation Authority
Final Environmental Impact Report October 2009

3.0-44
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“MM 4.5-2c

The project sponsor shall implement the
appropriate mitigation measures presented by a
qualified archaeologist, and developed in
consultation with the appropriate affiliated tribes(s),
for any discovery of significant resources, based on
applicable state and federal regulations.”

Sonoma County Transportation Authority
October 2009

2009 Comprehensive Transportation Plan
Final Environmental Impact Report
3.0-45





